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work a forfeiture of a right of action, but the decision is based rather on the 
unreasonableness of the delay than on the failure to comply strictly with the 
requirements of the policy. Blossom v. Ins. Co., 64 N. Y. 162; Quintan v. 
Ins. Co., 133 N. Y. 356. Moreover, "in the construction of contracts of insur- 
ance that interpretation is to be adopted which is most favorable to the 
insured." Ethingtonv. Ins. Co., 55 Mo. App. 129; Merrick v. Germania 
Ins. Co., 54 Pa. 277. Forfeitures are not favored in law and courts will not 
construe contracts so as to effect a forfeiture if they can reasonably do other- 
wise. Phoenix Ins. Co. v. Tomlinson, 125 Ind. 84. 

Mandamus — Telephones — Compelling Installation — Bawdy House. — 
Godwin v. Carolina Telephone and Telegraph Co., 48 S. E. 636 (N. C). — 
Held, that one who was avowedly a keeper of a bawdy house could not by 
mandamus compel the installation of a telephone therein. 

A corporation, public in character, and holding a virtual monopoly, is 
bound to serve impartially and without unjust discrimination all who apply for 
its service. This rule is applied to telephone companies. Missouri v. Tel. 
Co., 23 Fed. 539; Tel. Co. v. Tel. Co., 4 Daly (N. Y.) 527; Tel. Co. v. Com.< 
114 Pa. St. 592. Mandamus is the proper remedy for failure, Mahan v. Tel. 
Co., 93 N. W. 629; State v. Tel. Co., 93 Mo. App. 349, although superseded 
by statute in New York. Peo. v. Tel. Co., 41 N. Y. App. Div. 17. But 
mandamus will not lie where the ultimate object is unlawful or against public 
policy, or to compel unauthorized or illegal acts. Supervisors v. U. S., 18 
Wall. 71; Chicot Co. v. Kruse, 47 Ark. 80; Ex parte Clapper, 3 Hill (N. Y.) 
458. In view of this latter principle, the correctness of the decision in the 
principal case is indisputable. 

Master and Servant— Assumption of Risk— Master's Command. — Hen- 
rietta Coal Co. v. Campbell, 71 N. E. 863 (liA..)—Held, that a servant does 
not assume the risk involved in carrying out a direct command of the master, 
provided he exercises a reasonable degree of care. 

The question here considered is one which has received much attention 
from the courts and the decisions have differed so widely that it is very diffi- 
cult to lay down any satisfactory rule of law regarding it. The present case 
states the liability of the master more broadly than has been done in many 
jurisdictions. The decision, however, is not only in harmony with the previous 
Illinois cases cited therein but is also the rule in Missouri. Stephens v. Han- 
nibal &> St. J. R. Co., 96 Mo. 206. In many cases, on the other hand, it is 
held that if the master had no knowledge of the danger involved in obedience 
to his directions he is not liable. O 'Neil v. O'Leary, 164 Mass. 287; The 
Pilot, 82 Fed. in. Nor is his liability increased by the fact that his command 
was accompanied, (as in the present case), by abusive and profane language. 
Williams v. Churchill, 137 Mass. 243 ; Coyne v. U. P. R. Co., 133 U. S. 370. 
When a servant cannot perceive, by the exercise of ordinary care, any danger 
in obeying the master's orders, he does not assume the risk. Eicholz v. Nia- 
gara Falls H. P. <^» M. Co., 174 N. Y. 519. He may recover even if it were 
apparent that some danger existed. Allen v. Gilman Co., 127 Fed. 609. 
But if the act is one which an ordinary prudent man would not undertake he 
cannot recover. Illinois Steel Co. v. Wierzbicky, 206 111. 201. The tendency 
of the later decisions seems to be in favor of the rule as laid down in Illinois 
and Missouri and to allow a servant to recover when he was exercising ordin- 
ary care in obeying the master's direct orders and injury resulted therefrom. 
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Shear &° Red. Neg. 5th Ed. Sec. 186; cited with approval in Allen v. Gil- 
man Co., supra. 

Partnership — Realty — Conversion into Personalty — Express Agree- 
ment. — Barney v. Pike, 87 N. Y. Supp. 1038. — A partnership was formed to 
purchase marsh lands with the partnership capital, to be "reclaimed, and sold 
and converted into money" and to divide the proceeds, profits and losses 
among the partners in proportion to their several interests. Held, that the 
parties intended there should be an equitable conversion, and that the estate 
of the deceased partner passed under his will as personalty. 

This decision, which is based upon the fact that the articles of partnership 
amounted to an express agreement that realty should be treated for all pur- 
poses as personalty, is in harmony with all the decisions in this country. 
Maddock v. Astbury, 32 N.J. Eq. 181; Mallory v. Russell, 71 Iowa 63. 
Where there is no such agreement, it is held in England, that there is an "out 
and out'' conversion for all purposes, the real estate, upon death of a partner, 
going to his personal representatives. Essex v. Essex, 20 Beav. 442 ; Darby 
v. Darby, 3 Drew. 495. The American rule, adhered to in all the states, is 
that partnership realty is treated in equity as personalty so far as is necessary 
to pay debts and adjust equities between the partners, and that the remainder 
descends to the heir as real estate. Shanks v. Klien, 104 U. S. 18 ; Lowe v. 
Lowe, 13 Bush. (Ky.) 688 

Railroads — Removal of Trespassers — Liability for Injury. — Powell 
v. Erie Railroad Co., 58 Atl. 930 (N. J.). — A trespasser, while attempting 
to board a moving railroad car, released his hold because of a brakeman's 
throwing pieces of coal at him. Held, that the company was not liable for 
injuries to him resulting therefrom. Hendrickson and Vroom, JJ., dissent- 
ing. 

The general rule is that a railway company is liable to a trespasser forc- 
ibly ejected by its servants from one of its trains, while moving at a dangerous 
speed. R. Co. v. Reagan, 52 111. App. 488; Carter v. Ry. Co., 98 Ind. 552. 
See also Rounds v. R. Co., 64 N. Y. 129. And a similar rule, without regard 
being had, however, to the degree of speed, was enunciated in Ry. Co. v. 
Mother, 5 Tex. Civ. App. 87 ; while, in an action for injuries received by a 
trespasser, it has been held that the only question to be submitted to the jury 
was whether or not the trespasser was pushed from the train by a brakeman 
while it was in motion. Thurman v. L. &> N. R. Co., 34 S. W. 893. Where 
one got upon a car, intending to ride without paying, the conductor ordered 
him off with a show of force, and he was hurt, it was held to be a question for 
the jury whether he was in fault in jumping, and that his fault in getting on 
did not constitute contributory negligence. Kline v. R. Co., 37 Cal. 400. 
And when a boy boarded a moving freight train, and was ordered off while 
the train was moving at a lower rate of speed than when he boarded it, it was 
held a question for the jury whether the conductor's acts constituted negli- 
gence and would render the company liable. Thompson v. R. Co., 72 Miss. 
715. In the principal case the court says: "It is absurd to say that by 
merely gaining a foothold upon the moving train he could impose a duty upon 
the railroad company either to permit him to ascend or to stop the train for 
his convenience," but the decision seems to be based upon the theory that the 
throwing of the coal did not actually force the trespasser to leave the train. 



